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FINDINGS OF FACT,
CONCLUSIONS OF LAW AND DECISION

I.  JURISDICTION
This proceeding was invoked in accordance with the Individuals with Disabilities
Education Act (“IDEA”), as amended in 2004, codified at 20 U.S.C. §§ 1400, et seq.; the federal
regulations implementing IDEA, 34 C.F.R 88 300.1, et seq.; and the Hawaii Administrative Rules

§§ 8-60-1, et seq.

II.  PROCEDURAL HISTORY (“BACKGROUND”)
Petitioners are the parents of a _ -year-old student (“Student”) with a disability. On

February 9, 2018, Petitioners filed a due process complaint (“Complaint”) against Respondents

! Personal identifiable information is provided in the Legend.



alleging violations of the IDEA.2 Keith H.S. Peck, Esq. represents the Petitioners and Kevin M.
Richardson, Esq. represents the Respondents.

On February 13, 2018, the Department of Education responded to the Complaint.

On February 15, 2018, the parties participated in a four-minute resolution meeting® and
were not able to resolve the Complaint.

On February 16, 2018, the prehearing conference notice was provided to the parties, which
scheduled an in-person conference for March 9, 2018, at 11:00 a.m. The prehearing conference
notice directed the Petitioner to provide the Hearings Officer with a copy of all relevant
individualized education program(s) at least three business days prior to the prehearing conference.

On or about February 22, 2018, this Hearings Officer was assigned to preside over this
case.

On March 9, 2018, the Hearings Officer held the prehearing conference where
Respondents appeared in person but Petitioner’s attorney, failed to appear in person. The
undersigned telephoned Petitioners attorney who agreed to appear by telephone. Respondents
did not object to Petitioner’s appearance by telephone. Petitioner failed to provide the student’s
individualized education program(s) to this Hearings Officer.

The prehearing conference began at 11:00 a.m. and ended at 12:07 p.m. Petitioners
objected to the Respondents’ form of response, as the response dated February 13, 2018 did not
meet the requirements set forth in 34 C.F.R 8300.508 (e). Therefore, Respondents orally
provided their response to the Complaint during the conference. Petitioner had the opportunity
to ask clarifying questions regarding the answer to the Complaint. Petitioner and Respondents

were asked if either had any other questions or concerns regarding the matter immediately prior

2 Respondents did not challenge the sufficiency of the complaint.
% Resolution occurred from 10:05 until 10:09 a.m.



to the end of the prehearing conference. Petitioner did not voice any additional questions during
that time.

The 30-day resolution period ended on March 11, 2018. The parties agreed that the 45-
day due process hearing timeline began on March 12, 2018.

On March 14, 2018, the prehearing conference summary and order (“Prehearing Order”)
was issued.*

On March 20, 2018, Petitioners withdrew the issue of “Whether there should have been a
more complete discussion regarding modifications to the content and delivery of instruction”
from the Complaint.

The due process hearing commenced on March 28 and 29, 2018. Petitioners presented
one witness on their behalf Parent 1. Respondents presented two witnesses on their behalf:
Special Education Teacher (“SPED Teacher 1”’) and General Coordinator (“SPED Teacher 27).

On March 29, 2018, Petitioner made an oral motion regarding Respondents’ answer to the
Complaint, the undersigned provided Petitioner with an opportunity to submit an oral motion in
writing by April 3, 2018 for consideration and requested that Petitioner address the timeliness of
the motion. Petitioner failed to file a written motion regarding this issue.

At the close of the hearing, this Hearing Officer entered into evidence all of Petitioner’s

proposed exhibits,® and all of Respondents’ proposed exhibits.®

4 Neither party objected to this Order.

® This Hearings Officer admitted into evidence Petitioner’s exhibits 1-7, inclusive. Neither party objected to the
admission of the other party’s exhibits as outlined in the prehearing conference order and summary. However, both
parties objected at Hearing to an Exhibit of the opposing party.

& This Hearings Officer admitted into evidence Respondents exhibits 1-4, inclusive. Ex. 5 pages 0063-0071 were
admitted. Ex. 5 pages 0072-80 were not admitted, as they contain information regarding Student’s report card,
which was not created until at least February 24, 2017. The IEP in question was created on February 9, 2017. Ex. 6
was admitted in its entirety. Neither party objected to the admission of the other party’s exhibits as outlined in the
prehearing conference order and summary. However, both parties objected at Hearing to an exhibit of the opposing

party.



I11. BACKGROUND

Student is __ years old and eligible for services under the IDEA by meeting criteria for
Eligibility Criteria 1. Student is diagnosed with Disability. Student currently attends Private
School, which specializes in Disability. Parents believe that Private School is the proper place for
Student to be educated, as the school is composed of gifted children, children with disabilities and
general education children. The Complaint in this matter alleges procedural and substantive
violations of the IDEA related to Student’s educational needs. The Individualized Educational

Program (“IEP”) at issue is dated February 9, 2017.

IV. ISSUES PRESENTED
The Complaint alleges that the IEP denies Student a Free Appropriate Public Education

(“FAPE”). The following issues were certified for determination:

1. Whether Student receives Student’s IEP in the Least Restrictive Environment
(G‘LRE”).
2. Whether the discussion regarding Student’s LRE fulfills the four-factor balancing

test” as required by Rachel H.

3. Whether Student’s LRE during Student’s Extended School Year (“ESY”)
program was described in Student’s IEP.®

4, Whether Student’s LRE during Student’s ESY program was properly discussed
during Student’s February 9, 2017, IEP meeting.

5. Whether the “discussion” regarding Student’s individualized need for
socialization during Student’s ESY program was sufficient.

6. Whether the “discussion” regarding how the DOE would address Student’s
socialization needs during Student’s ESY was sufficient.

" Sacramento City Unified Sch. Dist. v. Rachel H., 14 F.3d 1398, 20 IDELR 812 (9th Cir. 1994). (Considering the
educational benefits of placement full-time in a regular class; the non-academic benefits of such placement; the
effect the student has on the teacher and children in the regular class; and the costs of mainstreaming the student).
8 Petitioner is referring to the IEP document.



7.

Whether the DOE had sufficient information and assessments from Student’s
then-current education program (Private School) to make informed decisions
regarding Student’s LRE, ESY, and Placement.

V. FINDINGS OF FACT?

Student’s Educational Profile

1.

2.

10.

11.

Student is currently in the __ grade.

Student demonstrates academic skills below grade and age expectations in the areas
of reading, writing and math.°

In comparison to same age peers, Student has limited academic fluency.**
Student’s reading fluency and reading rate are significant areas of weakness.?
Student’s rate of learning and comprehension of what is taught is compromised.*?
Student has significant difficulty in engaging in age and grade level tasks.*
Student needs support in mastering basic skills.*®

Student needs extra time when completing work.®

Student’s ability to keep up with the pace of instruction is slower than other children
the same age."

Student’s rate of skill acquisition and ability to keep up with the pacing of instruction
will be impacted by Student’s overall low average memory abilities.*®

Student’s difficulties with reading decoding, reading comprehension, written
expression, math calculation and math problem solving impede Student’s progress in
general education curriculum.®

% The undersigned Hearings Officer considered the entire record, including all testimony and exhibits introduced at
the DPH, in issuing this Decision and Order.

10 Student took Assessment on January 20, 25 and 26 of 2016. Petitioners Ex. 1, p. 004; SPED Teacher 2
Testimony; Parent 1’s Testimony.

11 Petitioners Ex. 1, p. 004; SPED Teacher 2 Testimony.

12 Parent 1’°s Testimony; SPED Teacher 2 Testimony; SPED Teacher 1 Testimony; and Petitioner’s Ex. 1, p. 004-

005.

13 Assessment: Petitioners Ex. 1, p. 004; SPED Teacher 2 Testimony.

¥1d.
151d.

16 1d.; Parent 1°s Testimony.

7d.

18Student’s performance on the Assessment. Petitioner’s Ex. 1, p. 005.
191d.; SPED Teacher 2 Testimony.



12. Parents are concerned that Student is significantly behind in academics compared to
peers of Student’s same age.

13. Parents were specifically asked at the IEP team meeting of February 9, 2017 whether
there was anything that Student’s private school was providing that the IEP team had
not considered while designing Student’s goals and objectives.?* Parent 1 confirmed
that private school was working on goals similar to the goals the IEP team proposed.
Parents did not propose any additional goals or objectives.?

14. Parents confirmed that the IEP team’s discussion of Student’s academic strengths,
needs, and goals was “pretty much covered” through the IEP teams’ discussion of
Student’s academic strengths, needs and goals.?

15. Student’s present levels of academic and functional performance are based on
Student’s previous IEP, the DOE’s team’s two separate observations of Student in
Private School classrooms on January 20, 2017, and January 31, 2017, Private School
teachers’ feedback, progress report from Private School, Assessment from Private
School, Student work samples from Private School, assessment and other assessments
conducted by the DOE.*

Reading

16. Student has Disability.?®
17. Student reads ata ____-grade reading level.?®

18. Student’s reading strengths are:

that Student is working on decoding multi-syllabic words;

able to answer “wh” questions;

able to identify problem/solution in a story;

able to recall the sequence of events in a story; and

She is able to make inferences after re-reading and discussion.?’

®o0 o

19. Parents were specifically asked at the IEP team meeting whether they had any
questions or comments regarding Students strengths in reading, math, and social-
functioning. Parents did not ask any questions or provide any feedback.?®

2 parent 1’s Testimony; Respondents Ex. 6, p.008 at 20:16.
21 Respondents Ex. 6, p.008 at 32:40 -33:25.

2 d.

23 Respondents Ex. 6, p.008 at 34:15 -34:45.

24 1d. SPED Teacher 2 Testimony.

% Parent 1’s Testimony.

2 Parent 1’s Testimony; Petitioners Ex. 1, p. 004.

27 Petitioner’s Ex. 1, p. 002.

28 Respondents’ Ex. 6, p. 0003 at 6:18-7:02.



20. Student’s reading needs are:
a. to apply phonemic awareness and contextual cues when decoding multi-syllabic
words;
b. to increase oral reading fluency and accuracy;
c. touse explicit evidence from a text to accurately answer comprehension
questions; and
d. Properly summarize text.?°

21. At the IEP team meeting, parents were invited to participate in a discussion regarding
Student’s reading needs.>® Other than confirming that Student’s reading needs were a
topic for discussion, Parent 2 did not offer any additional information to the IEP
team.3!

22. Student’s reading goals are:
a. Toimprove Student’s reading, literature and informational Skills by answering
comprehension questions accurately in 4 out of 5 opportunities within a year.

b. To improve Student’s reading foundational skills to support comprehension by
both decoding multi-syllabic words accurately and re-reading a text 10 words per
minute faster than Student’s initial reading (improving from a baseline of 78
words per minute in 4" grade passage to 110 words per minute) with no more
than 2 errors in 4 out of 5 opportunities, within a year.%?

23. Parents were active in designing Student’s reading goals. Parent 2 requested that
Student’s reading goal to be revised to include that Student be able to differentiate
nouns, verbs and other parts of speech.®® The IEP was updated to reflect Parent 2’s
request.>*

24. The IEP team added a reading goal to Student’s IEP after Parents provided the IEP
team with Student’s Progress Report from Private School.®® Parents provided this
report at the IEP team meeting. Parents supported the addition of the goal to
Student’s IEP3®

25. After the IEP team read Students reading goals, 3’ Parents agreed with the reading
goals, with Parent 1 adding, “Sure, we would love to have those goals reached.”®

2 Petitioner’s Ex. 1, p. 003.

30 Respondents’ Ex. 6, p. 00083 at 7:38-7:45.

L d.

32 Petitioner’s Ex. 1 p. 009.

33 Respondents’ Ex. 6, p. 00083 at 28:00-29:00.
34 Petitioner’s Ex. 1 p. 009.

35 Respondent’s Ex. 6, p. 00083 at 52:00-52:08.
3 d.

37 Respondents’ Ex. 6, p. 00083 at 26:00-26:15.
38 1d.



26. SPED Teacher 1 and SPED Teacher 2 observed Student at Private School on January
20, 2017, in the computer lab with nine other Students.3® Student was working on a
reading program. ***° The Program is a program developed for struggling readers.*!

27. The Program and reading with a partner are currently used to assist Student with
reading.*?

28. Student’s ___ class at Private school is conducted in a small group setting with 12
students and two teachers.*®

29. Private school reported to DOE that on August 22, 2016, Student scored a median
score of 69 on Assessment and 13 on Assessment.*

Writing

30. Students writing strengths are:

a. after assistance in gathering information and putting ideas in a graphic organizer
Student can write in paragraph form using a topic sentence, supportive details and
a conclusion;

b. enjoys using a work list for reference to improve Student’s word choice for
descriptions and transitions;

c. ability to use dialogue and quotation marks in Student’s writing;

d. likes to do research and with assistance used multiple sources to write
information; and

e. attempts to write compound sentences.*

31. Student’s writing needs are:
a. continue to use a graphic organizer to organize ideas prior to writing;
b. to edit Student’s writing with assistance and include proper capitalization,
spelling and punctuation;
c. writing a cohesive paragraph; and
d. writing an organized multi-paragraph essay.

32. At the IEP team meeting, Parents were invited to participate in a discussion regarding
Student’s writing needs.*

39 SPED Teacher 1 Testimony; SPED Teacher 2 Testimony; Petitioner’s Ex. 1, p. 002.
40 1d.

41 SPED Teacher 2 Testimony.

42 Parent’s Testimony; SPED Teacher 1 Testimony; Petitioner’s Ex. 1, p.002.

43 Petitioner’s Ex. 1, p.004.

44 Petitioner’s Ex. 1, p. 002; SPED Teacher 1 Testimony; SPED Teacher 2 Testimony.
% Petitioner’s Ex. 1, p. 002

6 Respondent’s Ex. 6, p. 00083 at 8:04-8:08.



33. Student’s Writing Goal is that within a year, Student will “improve Student’s text
types and purposes skills by writing complete pieces in different genres (including
opinion, informative/explanatory and narrative) in 4 out of 5 opportunities”.*’

34. Students writing goals were read during the IEP team meeting of February 9, 2017.
Parent 2 verbalized agreement with Student’s prospective writing goal to the team
and Parent 1 provided no additional input regarding Student’s writing goal.*

35. Student’s ____ class at Private school is conducted in a small group setting.
36. Student does not understand the difference between a noun and a verb.*

37. A typical ___-grade writing class would focus on writing multi-paragraph
informational essays, narrative and persuasive essays.*

Math

38. Student’s math strengths are:
a. ability to solve multi-digit addition and subtraction problems with regrouping;
b. knowledge of some addition and multiplication facts;
c. knowledge on how to use “touch dots” for addition, subtraction and
multiplication;
ability to calculate the value of assorted coins;
ability to give a monetary amount involving coins and dollar bills;
ability to tell time to the minute;
working towards solving two step work problems involving the four operations
including whole numbers and fractions; and
h. ability to identify fractions and find equivalent fractions with manipulatives.

Q@ —+oa

39. Student’s math needs are:
a. continue to work on solving two-step word problems using the four operations
with whole numbers and fractions;
b. to solve multi-digit multiplication problems; and
c. improve math facts fluency.*!

40. Parents were invited to discuss student’s math needs with the IEP team. Parents were
read student’s math needs and asked if they agreed.>? Parents provided no verbal
response to the IEP team.>3

47 Petitioner’s Ex. 1, p. 009.

48 Respondent’s Ex. 6, p. 00083 at 29:47.

49 SPED Teacher 1 Testimony.

50 SPED Teacher 2 Testimony.

51 Petitioner’s Ex. 1, p.003.

52 Respondent’s Ex. 6, p. 00083 at 8:11-8.40.
% d.



41. Student’s math goal is that within a year, Student will “improve Student’s number
and operation skills by performing whole number operations and operations with
fractions accurately in 4 out of 5 opportunities”.>

42. Parents did not voice disagreement or add any questions or comments when
specifically asked about Student’s math goals after the IEP team read Students math
goals on February 9, 2017.55

43. Working with manipulatives in math has helped Student understand subtraction with
regrouping and that student is currently working towards applying those concepts to
word problems.56

44. SPED Teacher 1 and SPED Teacher 2 observed Student at Private School on January
20, 2017, in Student’s classroom where Student was adding up points for Student’s
school reward system. Student can add three or more multi-digit numbers.57

45. Principal and Student Services Coordinator observed Student at Private School on
January 31, 2017, in Student’s math class which consisted of 12 students and two
teachers.58 Student was able to skip count by threes and perform three-digit
subtraction.59 Student was able to perform multiplication drills with the use of
numbers on a board.60

Social/Functional

46. Student’s Strengths are:
a. apositive attitude toward learning;
b. well-liked by Student’s peers and teachers;
c. positive peer relations;
d. eagerness to share thoughts and ideas in class discussions and give feedback to
others about their work;
answers questions orally in front of a large group;
f. Student initiates and maintains peer conversations appropriately.5:

@

47. Students needs are:
a. to improve organization in large group settings;
b. additional time process and complete assignments;
c. touse a calculator or math fact as an aid when appropriate;
d. __ approach in addition to a structured, repetitious evidence-based learning
program; and

%4 Petitioner’s Ex. 1, p.011.

%5 Respondent’s Ex. 6, p. 00083 at 29:47.

% Student’s progress report August 16, 2016-November 9, 2017. DOE’s Ex. 5, p. 00063;
57 Petitioner’s Ex. 1, p.004; SPED Teacher 1 Testimony.

%8 Petitioner’s Ex. 1, p.004.

59d.

80 1d.

81 Petitioner’s Ex. 1, p. 003; SPED Teacher 1 Testimony.

10



e. audio material.®?

48. During the IEP meeting on February 9, 2017 after the IEP team read Students social/
functional needs and Parents were asked if they had questions or comments regarding
Student’s social/functional needs.®®* Parents voiced concern over student transitions
from classroom to classroom, and commented that student would benefit froma
program that is integrated within Student’s entire educational program with continuity
from subject to subject.®* Parents did not identify any additional functional needs or
goals.

49. In private school, Student does not transition after every period of instruction but
transfers to separate classrooms at the end of each day for “enrichments” or labs.®

50. In proposed DOE program, shadowing, maps and teacher monitoring are available to
assist Student when transitioning from classroom to classroom.%®

51. Student did not like attending Public School 2. Student experienced anxiety because
of a perceived stigma from receiving special education services.®” Student did not
transition from room to room in Public School 2.

52. Parents are concerned that Student will experience anxiety if Student is “singled out”

and peers know that Student is receiving special education.%®

53. Student’s anxiety and peer knowledge will be mitigated because special education
resource classrooms are located in different locations throughout the school and a
classroom could be a resource room one period and a general education room another
period, as SPED teachers also teach electives.®

54. SPED Teacher 1 and SPED Teacher 2 observed Student volunteering to answer a
Guest Speaker’s question while observing Student at Private School.™

55. Student is a motivated student who participates readily and enjoys teaching other
students what Student has learned.™

56. Student is active in ___, performing in front of live audiences.”

62 petitioner’s Ex. 1, p. 003-004.

83 Respondent’s Ex. 6, p. 00083 at 9:24.

64 Respondent’s Ex. 6, p. 00083 at 9:25-9:50; Parent 1’s Testimony.
8 Parent 1’s Testimony.

% Respondent’s Ex. 6, p. 00083 at 9:25-9:50; SPED Teacher 1 Testimony.
67 I .

o1a

% SPED Teacher 1 Testimony; SPED Teacher 2 Testimony.

70 SPED Teacher 1 Testimony; Petitioner’s Ex. 1, p. 004.

1 Petitioners Ex. 1, p. 002.

72 Parent 1’s Testimony.

11



Special Education and Related Services

Extended School Year

S7.

58.

59.

60.

61.

62.

63.

64.

65.

66.

Parents were active in discussion regarding Student’s special education and related
services.”® Parents asked to understand, and the DOE explained, ESY services.”

Student requires Extended School Year services to assist in Students rate of retention
of skills.”

Student’s ESY program addresses reading, writing and math goals and objectives.

The DOE determined that “after 14 consecutive calendar days, Student will receive
four hours per day of ESY."®

The DOE used Student’s 2016-2017 IEP as a basis for Student’s Extended School
Year Services.”’

The IEP Team did not have enough data to determine when precisely Student needed
ESY services.”® The IEP states that Student would need ESY services after a break of
14 calendar days."®

Additional data would need to be collected after Student’s ESY program to determine
Student’s rate of retention.®°

Parent 2 confirmed with the IEP team that Student’s ESY program at Public School 1
would begin during the end of July.8!

Parents were informed in writing on May 8, 2017, that Extended School Years
services were to be held at public school from June 9, 2017 until July 24, 2017 from
8:00 a.m. until 12:00 p.m.%2

The DOE sent a letter to Parents on May 31, 2017, requesting Parents to inform the
DOE if Student intended on attended ESY Program.

3 Respondent’s Ex. 6, p. 00083 at 49:30-50:10. SPED Teacher 1 Testimony.

“1d.
®d.

76 petitioners Ex. 1, p. 012.

7 Respondents’ Ex. 6, p. 00083 at 35:53.

78 DOE conceded this fact during the hearing.
9 Respondents’ Ex. 6, p. 00083 at 50-50:31.

8 Respondents’ Ex. 6, p. 00083 at 50:31-50:54.
81 Respondents’ Ex. 6, p. 00083 at 50:20-50:36.
82 Respondents’ Ex. 4, p. 00054.

12



67. Parents e-mailed the DOE on June 1, 2018 that Parents had other arrangements for
Student® during the timeframe of Extended School Year.

68. Parents did not raise concerns during the February 9, 2017, IEP meeting that Student
would not attend extended school year program if Student was placed into a resource
room for Extended School Year.8*

69. Student informed parents that Student would refuse to attend ESY if it was only
Special Education Students.®

70. Student did not attend any ESY program during the summer of 2017. However,
Parents provided tutoring “off and on” during this time through %

Other
71. Student will participate with general education students for Student’s electives, which
total 360 minutes per week.®” Student will also participate with non-disabled peers
for homeroom, recess, lunch, and all school related activities.®® Student will be
provided 900 minutes of special education.®

72. Student will be allowed extra time on all academic tasks and wait time to process
information.®

73. Student will learn in a small group setting.**

74. Student will be provided with access to technology.

75. Student will be allowed self-initiated breaks.%

76. Large assignments will be broken up into smaller tasks.**

77. Periodic checks for understanding of instructions will occur when Student is
working.%®

8 Respondents’ Ex. 4, p. 00056.

8 Parent 1°s Testimony.

8 1d.

8 d.

871d.; Respondents Ex. 6, p. 00083 at 40-41:00; Petitioners Ex. 1, p. 014.

8 Ppetitioners Ex. 1, p. 014.

8 parent 1’s Testimony; Respondents Ex. 6, p. 00083 at 40-41:00; Petitioners Ex. 1, p. 014.
% Respondents’ Ex. 6, p. 00083 at 28:00-29:00.

1d.

2d.

% 1d. This service was added as a result of Assessment dated June 26, 2016 by Private Provider 1. Petitioners Ex. 1,
p. 013.

% 1d.

% 1d.

13



78.

79.

80.

81.

82.

83.

84.

85.

86.

87.

88.

89.

90.

Student will be checked for organization (how is homework written down, material to
do homework).%

Student will be provided organizers (structured note sheets, outlines, check sheets,
graphic organizers.®’

Student will have preferential seating close to visual aids, teacher and away from
distractions.%®

Student will be provided with audio materials or read materials aloud.*®

Student will be provided witha __ approach using evidence-based programs for
reading and math.%

Student will be provided a structured sequential program with repetition in reading
and math!®

Student will be allowed to provide verbal extension to Student’s written work in
academic areas.!%

Student will be pre-taught new vocabulary.1%®

Student will be provided checklists for procedures, e.g., math algorithms.1%4
Student will be provided calculators or multiplication chart aids.%

Student will use manipulatives.1®

Parents meetings regarding students will occur.1%’

Parents were invited to add or comment on the services Student would receive.1®

% 1d.
1d.

% |d. This service was also added as a result of Assessment dated June 26, 2016 by Private Provider 1. Petitioners

Ex. 1, p. 013.

% 1d.
100 Id.

101 Id
102 Id
103 Id

104 Id
105 Id

106 1d. This service was added as a result of Assessment dated June 26, 2016 by Private Provider 1. Petitioners Ex.

1, p. 013.
107 |d

108 Respondents’ Ex. 6, p. 00083 at 41-41:20.

14



91. Parents failed to identify any additional services or modifications that Student
required.

92. Student uses technology at Student’s private school. Parent 1 stated at the IEP team
meeting that a tablet has assisted Student with academics. The IEP team added
“access to technology” as a support for Student.'%

93. Student will not participate with non-disabled peers for . Student will participate
with non-disabled peers for ___.”

Placement

94. The IEP team discussed the continuum of placement with parents explaining
inclusion, resource and general education settings.

95. The IEP team explicitly addressed the academic and non-academic benefits of
Student being placed in a resource room, and general education inclusion setting.'!

96. Student requires a resource room, as Student needs to master the foundational
skills.*1?

97. Resource room classes are smaller and the focus would be on mastering foundational
skills.!*® Student’s ability to work on comprehension is impeded by Student’s current
reading level 114

98. Student’s placement goal is inclusion.

99. Inclusion classrooms contain general education peers and special education peers in
the same classroom.!*®

100. Special education students in inclusion classroom are typically on grade level or
slightly below grade level.!®

101. Students who are two or three grade levels behind their peers academically but
placed in inclusion lessons would not receive proper educational benefit.!*’ Their
lesson plans would be altered to such a degree that the student would not be able to

109 parent 1°s Testimony; Respondents’ Ex. 6, p. 00083 at 42:00-42:46.
110 Respondents’ Ex. 6, p. 00083 at 100:16-107:18; Parent 1°s Testimony. SPED Teacher 1 Testimony; SPED
Teacher 2 Testimony.

111 Id

112 SPED Teacher 2 Testimony.

113 |d
14 |4
115 |d
116 Id.

117 Id

15



effectively participate in class discussions, group discussion, or literature circles.!®
Additionally, the work pace would be overwhelming for a Student who was
significantly behind.'*® Supports would not alleviate the negative effects.'?°

102. It was explained to the Parents by the IEP team that in a general education setting,
teachers are unable to accommodate student’s needs, all general education teachers
are not trained in teaching methods, and the class sizes are too large.!?

103. Inclusion is inappropriate for Student, as Student’s basic skills need to improve.

104. Student currently attends private school during this 2017-2018 school year.!??
Student also attended private school for the 2016-2017 school year.*?3

105. Parents believe that Private School is the best placement for Student and consider
Private school to be general education.!?*

106. Private school has about students and teachers in Student’s
classroom.*?® Each student in the classroom has their own educational goals and
education plan similar to an 1EP.1%® Therefore, when comparing private school to
DOE school, private school functions more similar to a resource room than general
education.

107. Private school serves “students, specializing in Disability”.*?

108. Public School has SPED teachers trained in ___ approaches to learning.?®
109. Parents did not inform the IEP team that Student refused to attend Public School if
Student was placed into a Special Education setting during the IEP team meeting of

February 9, 2017.

110. Student informed Parents that Student would not attend public school if Student
were placed into a resource room, as it is a special education setting.*?°

111. Parents informed the DOE on June 2017, that they were rejecting Student’s IEP, as
the 1EP did not provide the appropriate placements or services.'*

118 Id

119 Id
120 Id

121 parent 1°s Testimony.

122 parent 1’s Testimony; SPED Teacher Testimony; Petitioner’s Ex. 1.

123 parent 1°s Testimony; DOE EX. 1, p. 0005

124 Parent 1°s Testimony, Respondent’s Ex. 6, p. 00083 at 110:55.

125 Parent 1°s Testimony, SPED Teacher 1 Testimony; Petitioner’s Exhibit 1, p. 004.
126 parent 1°s Testimony.

127 Petitioner’s Ex. 5, p. 42.

128 SPED Teacher 2’s Testimony; SPED Teacher 1 Testimony.

129 parent 1’s Testimony.

130 parent’s Testimony. Respondents Ex. 4, p. 00057

16



112. Although Parents testified that Parent 1 advocated for general education for
Student, Parent 1 more clearly advocated for Student to remain at Private School.

113. Parents believe that there is a stigma attached to special education, sharing that
while Parent 1 was in school, Parent 1 always knew what classes had special
education children in them.3!
114. Student never attended Public School.!3
VI. CONCLUSIONS OF LAW

The IDEA is a comprehensive scheme set up by Congress to aid states in complying with
their Constitutional obligations to provide public education for children with disabilities.!3® The
purpose of the IDEA is to “ensure that all children with disabilities have available to them a free
and appropriate public education that emphasizes special education and related services designed
to meet their unique needs.”*3* The IDEA provides state’s with federal funding to educate children

with disabilities if a state can demonstrate that it has policies and procedures in effect to assure

that all handicapped children have the right to a free appropriate public education.**®

A FAPE includes both special education and related services.’*® Special education is
“specially designed instruction to meet the unique needs of a child with a disability” and related
services are the supportive services required to assist a student to benefit from their special

education.’® A FAPE requires that special education and related services are:

1. provided at public expense, under public supervision and direction, and without
charge;

131 Parent 1°s Testimony.

132 Parent 1°s Testimony.

133 Smith v. Robinson, 468 U.S. 992 (1984).

134 Bd. Of Educ. v. Rowley, 458 U.S. 176, 179-91 (1982); Hinson v. Merritt Educ. Ctr., 579 F. Supp. 2d 89, 98
(2008) (citing 20 U.S.C. §1400(d)(L)(A))).

135 Rowley, 458 U.S. 181, 179-91 (1982) (citing 20 U.S.C. § 1412(a)).

136 H AR. § 8-60-2; 20 U.S.C. § 1401(9); 34 C.F.R §300.34; 34 C.F.R 8300.39.

137 Id
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2. meet the standards of the State Education Agency;

3. include an appropriate preschool, elementary school or secondary school education
in the state involved; and,

4. Provided in conformity with the individualized education program (“IEP”)
requirements. 1%

To provide FAPE in compliance with the IDEA, the state educational agency receiving federal

funds must “evaluate a student, determine whether that student is eligible for special education,

and formulate and implement an IEP.”*3°

In deciding if a student was provided a FAPE, the two-prong inquiry is limited to (1)
whether the Department of Education (“DOE”) complied with the procedures set forth in IDEA;
and (2) whether the student’s IEP is reasonably calculated to enable the student to receive
educational benefit.1*% “A state must meet both requirements to comply with the obligations of
the IDEA™.*

Harmless procedural errors do not constitute a denial of FAPE.'*2 The Hearings Officer
must find that the procedural error has also:

(1)  Impeded the child’s right to a FAPE;
(if)  Significantly impeded the parent’s opportunity to participate in the
decision-making process regarding the provision of FAPE to the parent’s

child; or

(ili) Caused the student a deprivation of educational benefit.'43

138 H AR. § 8-60-2; 20 U.S.C. § 1401(14); 34 C.F.R § 300.22.

139 Dep't of Educ. of Hawaii v. Leo W. by & through Veronica W., 226 F.Supp.3d 1081, 1093 (D. Haw. 2016).

140 Rowley, 458 U.S. at 206-7.

141 Doug C. v. Hawaii Dept. of Educ., 720 F.3d 1038, 1043 (9th Cir. 2013) (quoting Rowley). See also Amanda J.
ex rel. Annette J. v. Clark County Sch. Dist., 267 F.3d 877, 892 (9th Cir. 2001).

142 M. v. Capistrano Unified Sch. Dist., 556 F.3d 900, 910 (9th Cir. 2008).

143 34 C.F.R §300.513.
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In determining the second prong of whether the student’s IEP is reasonably calculated to
enable the student to receive educational benefit a school district need not maximize the potential
of the child, however, the standard is more demanding than “de minimis” progress.'** The standard
“requires an educational program reasonably calculated to enable a child to make progress
appropriate in light of the child's circumstances.”'*> The IEP must be “appropriately ambitious in
light of [the child’s] circumstances, just as advancement from grade to grade is appropriately
ambitious for most children in the regular classroom. The goals may differ, but every child should

have the chance to meet challenging objectives.”4®

VIl. DISCUSSION
Petitioners allege that Student’s IEP is not provided in the least restrictive environment
(“LRE”). The IDEA requires that “to the maximum extent appropriate” children with disabilities
be educated with children without disabilities.’*” Segregation should occur only when the
“nature or severity of the disability is such that education in regular classes with the use of

supplementary aids and services cannot be achieved satisfactorily.”

Placing a child in the LRE is not an option, it is a mandate. But, the student does not
have an absolute right to be in a general education classroom. The student only has the right to

have such considered first and rejected for good reason.4®

144 Endrew F. ex rel. Joseph F. vs. Douglas County School Dist. 137 S. Ct. 988.

145 1d. at 1001.

146 1d. at 1000.

14734 C.F.R. § 300.114.

148 See Letter to Cohen, 25 IDELR 516 (OSEP 1996) “Mainstreaming which results in total failure, where separate
teaching would produce superior results, is not appropriate and satisfactory”; Capistrano Unified Sch. Dist. v.
Wartenberg, 59 F.3d 884, 22 IDELR 804 (9th Cir. 1995).
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The DOE must ensure that “a continuum of alternative placements is available to meet
the needs of children with disabilities for special education and related services.”'*® The
continuum must include regular classes, special classes, special schools, home instruction, and
instruction in hospitals and institutions.*® “The continuum must also make provision for
supplementary services (such as resource room or itinerant instruction) to be provided in
conjunction with regular class placement. >

The LRE mandate creates tension between the two IDEA requirements of educating the
student to the maximum extent appropriate in a general education setting with supports, while
also, meeting all of the student’s unique needs, academically, socially and behaviorally.!>?
“While every effort is to be made to place a student in the least restrictive environment, it must
be the least restrictive environment which also meets the child’s IEP goals.”*** The LRE for
each student must be determined based upon the child’s individualized situation and the LRE
requirement is subordinate to the IDEA’s requirement that educational placements be based on individual

needs.’® A student’s need the student's need for intensive special education services can

outweigh the need to interact with typically developing peers.t>®

149 34 C.F.R. 300.115(a).

150 34 C.F.R. 300.115(b)(1).

151 34 C.F.R. 300.115(b)(2).

152 See Wilson v. Marana Unified Sch. Dist. No. 6, 735 F.2d 1178, 556 IDELR 101 (9th Cir. 1984); Bend-Lapine
Sch. Dist. v. D.W., 152 F.3d 923, 28 IDELR 734 (9th Cir. 1998). See also B.S. v. Placentia- Yorba Linda Unified
Sch. Dist., 306 F. App’x 397, 51 IDELR 237 (9th Cir. 2009) (unpublished) (holding that the benefits of
mainstreaming were minimal compared to the student’s need for more intensive instruction).

153 County of San Diego v. Cal. Special Educ. Hearing Office, 93 F.3d 1458, 1468 (9th Cir. 1996) (emphasis added).
154 See Letter to Lott, 16 IDELR 84_(OSEP 1989); Letter to Vergason, 17 IDELR 471 (OSERS 1991); and Letter to
Goodling, 18 IDELR 213 (OSERS 1991).

155 Cincinnati Public School District, 6 ECLPR 62 (SEA OH 2008), aff'd, Board of Education of the City School
District of the City of Cincinnati v. Wilhelmy, 54 IDELR 58 (S.D. Ohio 2009).
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The Ninth Circuit has devised a standard for determining whether an eligible student has
been mainstreamed to the maximum extent appropriate.’®® The four-factor balancing test requires
the Hearings Officer to consider:

1. the educational benefits of placement full-time in a regular class
2. the non-academic benefits of such placement;
3. the effect the student has on the teacher and children in the regular class; and
4. the costs of mainstreaming the student.
The standard is to be used by a court or hearings officer to review the LEA’s decision.®’

The IDEA requires the DOE to provide the parents of a student with an opportunity for
meaningful participation during the development of an IEP.**® Although a consensus is ideal, “The
mere existence of a difference in opinion between the parents and the rest of the IEP team is not
sufficient to show that the parents were denied full participation in the process, nor that the DOE's
determination was incorrect. *"**°

Issue 1: Student's February 2, 2017, IEP is provided in the least restrictive
environment.

Educational Benefits of Placement Full-Time in a Reqular Class

In comparison to same age peers, Student has limited academic fluency.'®® Student
demonstrates academic skills below grade and age expectations in the areas of reading, writing,

and math.'®* Student needs extra time when completing work.%? Parents are concerned that

16 Sacramento City Unified Sch. Dist. v. Rachel H., 14 F.3d 1398, 20 IDELR 812 (9th Cir. 1994).

157 “Guardian has not cited to any law that suggests the school district, in the IEP document itself, must justify its
placement offer by explicitly applying the Rachel H. Framework. Instead Rachel H. articulates a test that courts
employ when reviewing the school district’s decision” Baquerizo v. Garden Grove Unified Sch. Dist., 826 F.3d
1179, 68 IDELR 2 (9" Cir. 2016).

158 See Burlington School Committee, 105 S.Ct. at 2002; 20 U.S.C. §1401(19) (1982).

159 Laddie C. ex rel. Joshua C. v. Dep't of Educ., 2009 WL 855966, at *4 (D. Haw. Mar. 27, 2009).

180 FOF #3.

181 FOF #2, 4,6, 7, 17.

162 FQF #5, 8, 9, 10, 47, 82.
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Student is significantly behind in academics compared to peers of Students same age.'®® Student
also requires a small group setting and ___ learning.'®* As discussed in the IEP meeting, general
education teachers may not be trained in ___ teaching but all special education teachers are
trained in ___ methodologies. As also discussed in the IEP meeting, Student requires education
to be provided in small groups. Parent 1 testified that Parent 1 understood that the IEP team
believed that a general education setting was inappropriate for Student, Student currently
participates in small group learning at Private School, Student requires small group learning, and
general education class sizes may be too large. The educational benefits to placing Student in a
regular classroom are minimal as Student’s difficulties with reading decoding, reading
comprehension, written expression, math calculation and math problem solving impede
Student’s progress in general education curriculum.6®

The IEP team discussed and considered the continuum of placements. While Student’s
placement goal is inclusion and parents are in favor of an inclusion classroom, this setting was
not selected as a proper placement for Student because special education students in an inclusion
classroom are typically on grade level or slightly below grade level. Here, Student is three grade
levels behind Student’s same aged peers. Placing Student into inclusion would require altering
lesson plans to such a degree, that Student would not be able to effectively participate in class
discussions, group discussion or literature circles. Additionally, the work pace would be
overwhelming, as Student requires additional time for tasks. Additional Supports would not

alleviate the negative effects of Student being placed into a general education inclusion

classroom?6®,

163 FOF #12.
164 Id

185 FOF #11.
166 FOF #102.
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Resource room classes are smaller and focus on mastering foundational skills. Student
requires a resource room, as Student needs to master the foundational skills. Student’s ability to
work on comprehension is impeded by Student’s current reading level. Student’s participation in
a Resource Room for special education services for ___ are appropriate in order for Student to

master foundational skills.

Non- Educational Benefits of Placement Full-Time in a Reqular Class

Parents testified that Student is an active and social child. Student has friends outside of
the school setting and enjoys participating in 1% Currently, Student has a positive
attitude toward learning.*®® During the IEP meeting no member of the IEP team voiced concerns
that Student had unmet socialization or communication needs. Communication and or
socialization goals were not addressed because the need to establish such goals were not
communicated by any member of the team. Petitioner did not present evidence of an assessment
or evaluation indicating that Student required communication or socialization goals. Student’s
IEP goals are based on improving academic achievement.

Parents expressed concern that Student may feel a stigma and experience anxiety because
Student’s peers would know that Student was receiving special education.’®® Student did not like
attending Public School 2, as Student perceived a stigma resulting from receiving special
education services at Public School 2.17° Student’s anxiety and peer knowledge will be mitigated

because special education resource classrooms are located in different locations throughout the

167 FOF #56.
168 FOF #46.
169 FOF #51, 52, 111, 112.
170 FOF #51.
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school and a classroom could be a resource room one period and a general education room
another period, as SPED Teacher 1 also teach electives.!t

Parents voiced minimal concern about Student transitioning by posing a general question
to IEP team regarding whether students who are similar to Student feel anxiety when they
transitioning from classroom to classroom.’2 The IEP team answered that typically students did
not feel anxiety and explained that shadowing, maps and teacher monitoring were available to
assists student with transitions if required.1’

The Resource Room is only required for Student’s core classes consisting of 900 minutes
per week and the remaining 360 minutes per week, Student will participate with general
education peers.’#

Parents did not inform the IEP team that Student refused to attend the DOE school if
Student was placed into a Resource Room.1” The IEP team cannot properly address a parent’s
concern if the concern is not communicated to the IEP team. The IEP team was unable to offer
any supports, modifications or a transition plan to possibly alleviate this issue because the issue
was unknown to the IEP team at the time of the IEP meeting.

The Effect the Student has on the Teacher and Children in the Regular class

Evidence was not presented that Student had negative behavioral issues, which impede
Student’s learning. Student’s placement in a special education resource room are a result of

academic concerns.’®

1 FOF #51, 52, 112.
172 FOF #49-53.

173 FOF #51.

174 FOF #88.

175 FOF #1009.

176 See Supra.
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The Costs of Mainstreaming the Student.

Evidence regarding the costs of mainstreaming Student was not provided. Student’s
placement in a Resource Classroom is based on Student’s academic needs and a lack of
functional goals necessitating socialization. While inclusion is a placement goal, it is not an
appropriate option at this point in time.1’’

In balancing, the educational benefits of placement full-time in a regular class; the non-
academic benefits of such placement; the effect the student has on the teacher and children in the
regular class; and the costs of mainstreaming the student, Student’s need for intensive special
education services outweigh Student’s need to interact with typically developing peers for the
specified 900 specified minutes per week.1’® Student will participate with general education
students for Student’s electives, which total 360 minutes per week.’® Student will also
participate with non-disabled peers for homeroom, recess, lunch, and all school related
activities,°

Petitioner asserts that in Rachel H, the student had an IQ of 40 and was fully
mainstreamed, therefore, the Student in this matter should be mainstreamed. However, Rachel
H. and this matter can be differentiated. Rachel H was in Kindergarten and a general education
Kindergarten classroom was able to meet Rachel H.’s academic needs and communication goals.
Rachel H’s IEP consisted of communication goals and Rachel H. benefitted from other student’s
modeling proper behavior. Here, Studentisinthe __ grade, performsata ___ -grade reading
level and parents are concerned about student’s academic achievement. Student’s IEP team,

which included Student’s parents, did not establish goals regarding socialization or

177 |d.
178 FOF #71.
179 |4.
180 | 4.
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communication for Student. Student’s unique needs established during the February 9, 2017
were based on improving organization and enhancing reading, writing, and math skills. Rachel
H. is distinguishable from this matter, as Rachel H did not have the same unique needs as
Student presented in this matter. Therefore, Student’s unique needs determine Student’s LRE
and Student’s unique needs require placement in a Resource Classroom.

Issue 2: During Student's February 9. 2017, IEP meeting the IEP Team’s
Discussion of Student’s LRE was properly discussed.

Parents actively participated in the IEP team meeting on February 9, 2017. Parents asked
questions, clarified statements and provided additional insight regarding Student.!8! Parents
were invited to actively participate and specifically asked if they had any questions or concerns
while the IEP team established Student’s present levels of academic achievement and functional
performance (“PLAAFP”).182 Parents were also actively involved in establishing goals.!® In
fact, the IEP added a writing goal after Parent 2 commented that the team had earlier identified
that Student could not differentiate between a noun and a verb. Parents were active participants
in designing Student’s modifications and supports.’3* As a result of Parent 1’s comments,
assistive technology was added as a support to Student’s modifications and supports.'® Parents
were present at the IEP meeting and actively involved in the decision-making process. Parents
were not prevented from communicating in any manner regarding the topic of LRE.!8 In
determining Student’s LRE, the IEP team explicitly addressed the academic and non-academic

benefit to Student being placed in a resource room, and general education inclusion setting.8’

181 FOF #12-14, 19, 21, 23, 32-34, 40, 42.
182 Id

18 FOF #13, 14, 19, 23-25, 34, 48.

184 FOF #57, 64, 90, 91.

185 FOF #91.

18 FOF #96.

187 FOF #94, 95.
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The weight of the evidence contradicts Petitioner’s claim. Parents were actively involved
in the decision-making process. The IDEA does not require a fixed amount of “discussion” to
occur. Petitioner referred to Doug C*88, however, in Doug C., the procedural error in that matter
was that Parents did not attend the IEP meeting and the substantive error was lost educational
opportunity. Additionally, Petitioner has not cited to any law that suggests the DOE, in the IEP
document itself, must justify its placement offer by explicitly applying the Rachel H.
Framework.

Issue 3: Student’s Extended School Year Least Restrictive Environment was
properly described Student’s February 3, 2017 IEP.

Extended school year services are special education and related services that are provided
to a student with a disability, beyond the normal school year; in accordance with the student's
IEP and are at no cost to the parents of the student.’®® The services must also meet the standards
of the Department of Education and be provided only if a student's IEP team determines, on an
individual basis, that the services are necessary for the provision of a FAPE to the student.'®

The Second Circuit Court of Appeals has held that the LRE requirement applies to ESY
programs in the same manner it applies to school year placements.'®* The school district “must
consider an appropriate continuum of alternative placements to offer the disabled student the

least restrictive placement from that continuum that is appropriate for his or Student’s needs.”%2

188 Doug C. v. Hawaii Dept. of Educ., 720 F.3d 1038, 1047 (9th Cir. 2013). (“procedural error results in the denial
of an educational opportunity where, absent the error, there is a “strong likelihood” that alternative educational
possibilities for the student “would have been better considered.”)

189 Haw. Admin. Rules (HAR) § 8-60-7. (Hawaii has fully implemented the purposes, guarantees, and protections of
the IDEA into its own regulatory structure. See Haw. Code R. 8§ 8-60-1 to 8-60-84; see also 8§ 8-60—1(b) (“This
chapter shall be construed as supplemental to, and in the context of, the Individuals with Disabilities Education Act
... and other federal laws and regulations relating to the provision of a free appropriate public education to a student
with a disability.”). Hawaii's regulations mirror the language in the IDEA regarding the IDEA's purposes, the
guarantee of a FAPE, and the requirement of parent participation. See also 34 C.F.R. § 300.106.

190 |d

191 T.M. v. Cornwall Cent. Sch. Dist., 63 IDELR 31 (2d Cir. 2014). H.A.R. § 8-60-7(2). See also See, Letter to
Myers, 213 EHLR 255 (OSEP letter dated August 30, 1989).

192°T.M. v. Cornwall Cent. Sch. Dist. at 752.
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There is no requirement that the IEP include information found in one segment of the IEP in
another segment of the 1EP.%3

Students do not learn new skills in Extended School Year Programming, as the goal is to
maintain Student’s skills relevant to Student’s IEP goals and objectives.'® Here, it was
determined that Student’s ESY program would address goals and objectives for Student in the
area of reading, writing, and math,

Student’s LRE statement established that Student would not participate with Student’s
non-disabled peers for . Student will participate with non-disabled peers for .

In the regular school year, Student does not participate with non-disabled peers for .
The LRE requirement applies to ESY programs in the same manner it applies to school year
placements. Therefore, it is evident from the IEP that Student would not participate with non-
disabled peers for reading, writing, or math during the Extended School Year program.

Petitioner has not cited to any law that suggests the DOE, in the IEP document itself, must

explicitly describe, or restate a separate LRE statement for ESY programming. In T.M. vs. Cornwell

Central School District, the Court held that the LRE requirement applies to ESY programs in the
same manner it applies to school year placements, meaning the ESY program must occur in
Student’s LRE. As described above Student’s LRE is sufficient, therefore, Student’s LRE during

ESY is properly described in the IEP.

193 34 C.F.R § 300.320(d)(2).
194 Analysis and Comments to the Regulations, Federal Register, Vol. 71, No. 156, p. 46582.
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Issue 4: Student’s Least Restrictive Environment during Extended
School Year Program was properly discussed in the February 3, 2017 IEP.

Parents were active in the discussion regarding Student’s Least Restrictive
Environment.’®® Parents were active during discussions regarding Student’s Extended School
Year program and Student’s Least Restrictive Environment. Parents inquired and the IEP team
explained ESY services. In fact, at one point, Parent 1, from what Parent 1 understood the IEP
team to say, explained to Parent 2 ESY services. Parent 2 confirmed that ESY for the 2017
School year would begin during the End of July.*%

The IEP team discussed that Student would be in a resource room for the Extended
School Year Program. Parents did not raise concerns during the February 9, 2017, IEP meeting
that Student would not attend extended school year program if Student were placed into a
Resource Room for Extended School Year Programming.'®” Parents conceded that Student was
informed of ESY Program after the IEP meeting and that is when Student stated informed
Parents that Student refused to attend ESY if the ESY program was only with Special Education
Students.’®® Parents failed to notify the DOE of this concern, even after the IEP meeting.

Issue 5: The discussion regarding Student’s need for socialization during
Extended School Year was sufficient.

Issue 6: The “discussion” regarding how the DOE would address Student’s
socialization needs during ESY was sufficient.

During the IEP meeting, IEP team established Student’s functional and social strengths

and needs.'®® Parents were active in this discussion advising the IEP team that student would

195 See infra.

1% Respondent’s Ex. 6, p. 00083 at 50:20-50:36.
17 FOF #68.

198 FOF #69.

199 FOF #46, 47.
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benefit froma ____ program that is integrated within Student’s entire educational program with
continuity from subject to subject.?%

Although Parents did express concern that Student may feel a stigma and experience
anxiety because Student’s peers would know that Student was receiving special education.%
The IEP team mitigated this concern by sharing that special education resource classrooms are
located in different locations throughout the school and a classroom could be a resource room
one period and a general education room another period, as SPED teachers also teach
electives.?2 Parents did not identify any socialization or communication needs of the student.
Evidence was not presented that Student had an anxiety disorder or experiences a large amount
of anxiety on an everyday basis.

This Hearings Officer did not hear testimony that student had inappropriate peer
interaction, needed to work on Student’s communication goals or functioned with a high level of
anxiety. This Hearings Officer heard testimony about a social, active Student who could be
considered outgoing.

Parents did not to identify any additional functional needs of Student during the IEP meeting, not
just during Extended School Year. No members of the IEP team expressed a need, therefore, it
was unnecessary that the IEP discuss how the IEP team would address an unestablished

socialization needs.

2% FOF #48.
21 FOF #51, 52, 111, 112.
202 FOF #51, 52, 112.
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Issue 7: The DOE had sufficient information and assessments from Private
School to determine Students L east Restrictive Environment and Placement.
The DOE did not have sufficient data to determine the number of days
before Student required Extended School Year Services.

Student’s LRE and Placement

An appropriate educational program begins with an IEP that accurately reflects the results
of evaluations to identify the student’s needs,?*® establishes annual goals related to those
needs,?%* and provides appropriate specialized instruction and related services.?®® The IEP must
have sufficient information to establish Student’s present levels of academic achievement and
functional performance (“PLAAFP”). The PLAAFP is the starting point for determining annual
goals.?%® Each IEP must include measurable annual goals, both academic and functional goals,
to meet the student’s need resulting from the disability to enable the student to be involved, and
make progress, in the general education curriculum and to meet the student’s other educational
needs.?’

The IEP must also include a statement of the special education and related services and
supplementary aids and services to be provided to the Student.2® The IEP must further provide a
statement of the program modifications or supports for the school personnel that will be provided
to enable the student to advance appropriately toward attaining the actual goals and be involved
in and make progress in the general education curriculum and to participate in extracurricular

and nonacademic activities. The IEP must then establish Student’s Least Restrictive

20334 C.F.R § 300.320(a)(1).

20434 C.F.R § 300.320(a)(2).

20534 C.F.R § 300.320(a)(4).

206 Bend-Lapine Sch. Dist. V. K.H., 43 IDELR 191, 2005 WL 1587241 (D. Or. 2005), aff’d Bend-Lapine Sch. Dist.
V. K.H 234 F. App’x 508 (9" Cir. 2007) (unpublished). See also Analysis and Comments to the Regulations,
Federal Register, Vol. 71 No. 156, Page 46662 (August 14, 2006).

20734 C.F.R § 300.320(a)(2).

208 34 C.F.R § 300.6(e) and 300©(8)(iii).
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environment based on the culmination of the above, as the IEP is a layered document in which
the subsequent layers build upon the preceding layer. Once an IEP, or its contents, is
determined, the team is tasked with identifying an appropriate educational placement where the
IEP can be implemented.?%®

Here, Student’s present levels of academic and functional performance are based on
Student’s previous IEP, the IEP team’s two separate observations from private school classrooms
on January 20, 2017, and January 31, 2017, Private school teachers’ feedback and Private School
Progress report, Assessment from Private School, work samples from Student, previous
academic assessment, 2016 neurological psychological assessment and parents input.

Reading

Student’s reading needs were properly established.?® Students reading goals were
properly established.?!! After the IEP team read Students reading goals, Parents were asked if
the goals sounded appropriate. Parent 1 stated, “Sure, we would love to have those goals

reached.”??

Writing

Student’s writing needs were properly established.?!® Student’s writing goals were
properly established.?** During the IEP meeting on February 9, 2017 after the IEP team read
Students writing goals, Parent 2 verbalized agreement regarding Student’s prospective writing

goal .21

20934 C.F.R § 300.116.
210 FOF #20, 21.

211 FOF #23-29.

212 |d.

213 FOF #31-32.

214 FOF #33-37.

215 FOF #34.
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Math

Student’s math needs were properly established.?!® Student’s math goals were properly
established.?!” Parents did not voice disagreement or add any questions or comments when
specifically asked about Student’s math goals after the IEP team read Students math goals on
February 9, 2017.%8

Functional/Social

Students Functional/Social needs are: to improve organization in large group settings;
additional time process and complete assignments; to use a calculator or math fact as an aid
when appropriate; __ approach in addition to a structured, repetitious evidence based learning
program; and audio material.?!® Parent’s comments and concerns regarding Student’s
Functional/Social needs focused on providing Studenta ___ program, Student transitioning
between classrooms and a perceived stigma from peer knowing Student is special education.??

After the IEP team discussed Student’s academic strengths, needs and goals, parents were
specifically asked if there was anything that Student’s private school was providing that the IEP
team had not covered in Student’s goals and objectives.??! Parent’s did not provide any
additional goals or objectives and confirmed that private school was working on the same goals
as the IEP team proposed for Student. Parents confirmed that the IEP team’s discussion of

Student’s academic strengths, needs, and goals was “pretty much covered” through the IEP

216 FOF #39, 40.

27 FOF #41-45,

218 FOF #47.

219 Petitioner’s Ex. 1, p. 003-004.
220 FOF #47-53.

21 FOF #13.
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teams’ discussion of Student’s academic strengths, needs and goals.??? Student’s modifications
and supplementary services were discussed at length and properly established.??

Student’s IEP identify Student’s needs,??* establishes individualized annual goals related
to those needs,??® and provides appropriate specialized instruction and related services.??
Student’s LRE was also properly established.??” Student’s placement results from the contents of
the IEP. Therefore, the DOE had sufficient information to make informed decisions regarding
Student’s LRE and Placement.

Extended School Year Programming

Student requires Extended School Year services to assist with Students rate of retention
of reading, writing, and math skills. Student’s ESY program addresses only reading, writing and
math goals, and objectives. The IEP team determined that “after 14 consecutive calendar days,
Student will receive four hours per day of ESY. The IEP team used Student’s 2016-2017 IEP as
a basis for determining the amount of days before Student would require Extended School Year
Services. The DOE conceded that they did not have enough data to determine when precisely
Student needed ESY services, therefore they would continue with to use the amount listed in the
Student’s previous IEP, which determined that “after 14 consecutive calendar days, Student will
receive four hours per day of ESY”.22®

The DOE stated that they would collect additional data regarding Student’s rate of

retention after Student’s ESY program. While this data is useful for determining Student’s ESY

222 FQF #51-53.

22 FOF #14.

23 FOF #71-93.

224 34 C.F.R § 300.320(a)(1).
25 34 C.F.R § 300.320(a)(2).
226 34 C.F.R § 300.320(a)(4).
227 See supra.

228 FQF #57-65.
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for Student’s ESY for next year, it does not establish a proper amount of data to support
providing ESY services for the ESY period at issue. The DOE could have inquired with Private
School by asking for teacher observation or teacher comments regarding Student’s retention rate
after student returned from winter break while Student was attending Private School. The DOE
did not have sufficient information to establish the proper Extended School Year Program for
Student. As a result of this failure, the DOE did not offer Student a FAPE.

Extended School Year FAPE Denial Liability

If a school district fails to place a disabled student in their LRE during the student’s ESY,
the student will not be entitled to reimbursement unless the student attends an appropriate private
alternative placement and proves that equitable consideration favor reimbursement.??® The
remedy in this matter was limited to the duration of Extended School Year Services.?*

Although, Student in this matter was provided ESY in Student’s LRE, the above provides
a framework for reimbursement, which requires a student to attend an appropriate private
alternative placement and prove equitable considerations that favor reimbursement. Here,
Student did not attend any private placement during the timeframe of Extended School Year
programming, and Parent’s failed to avail Student for Extended School Year Programming.?3

Parents were informed in February that ESY programming would be offered during the
end of July 2017 for Student.?®2 Parents did not raise concerns during the February 9, 2017, IEP
meeting that Student would not attend extended school year program if Student were placed into
a Resource Room for Extended School Year programming. Additionally, Parents conceded that

Student was informed of ESY program after the IEP meeting and this is when Student informed

222 T M. v. Cornwall Cent. Sch. Dist., 63 IDELR 31 (2d Cir. 2014).
20 |,

231 Citing to “other arrangements” for Student
232 FOF #57-65.
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Parents that Student refused to attend an ESY program if it was only available to Special
Education Students. Parents did not inform the DOE of Student’s concern at any time regarding
Student’s Extended School Year Program.

On May 8, 2017, the DOE mailed a letter to Parents providing notice that Extended
School Year services were going to be held at Public School 1 from June 9, 2017 until July 24,
2017 during the hours of 8:00 a.m. until 12:00 p.m. The DOE mailed another letter to Parents
on May 31, 2017, requesting that Parents confirm Student’s intent to attend ESY programming.

Parents replied to the DOE in a timely manner, informing the DOE that Student would
not be attending ESY programming as, Parents had other arrangements for Student. On June 20,
2017, Parents informed the DOE that they rejected the DOE’s offer of FAPE resulting from
alleged inappropriate placement or services. Parents were not concerned with the amount of
days before Student received ESY services but the placement. Student did not want to attend
ESY programming if the program only contained disabled children.

Student did not attend a private ESY program during the summer of 2017 and equitable
considerations do not warrant reimbursement as Parents did not avail Student for ESY
programming. Therefore, tuition reimbursement is not required in this matter and
Petitioner did not produce sufficient evidence regarding compensatory education.

DATED: Honolulu, Hawai’i, April 25, 2018.

JENNIFER M. YOUNG
Hearings Officer
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NOTICE OF APPEAL RIGHTS

The decision issued by this Hearings Officer is a final determination on the merits. Any
party aggrieved by the findings and decision of the hearings Officer shall have 30 days from the
date of the decision of the hearings officer to file a civil action, with respect to the issues presented
at the due process hearing, in a district court of the United States or a State court of competent
jurisdiction, as provided in, as provided in 20 U.S.C. § 1415 (i)(2) and § 8-60-70(b).
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